Malpractice Issues in Radiology

Radiologic Malpractice Litigation: AView of the Past,
a Gaze at the Present, a Glimpse of the Future

e can chart our future clearly and wisely
only when we know the path which hasled to
the present.

Adlai Stevenson [1]

Washington was inaugurated as

the first President of the United
States, the new nation’s first medica mal-
practice lawsuit was adjudicated by a Con-
necticut court. The husband of awoman who
had died as a result of surgery sued the phy-
sician for operating in “the most unskillful,
ignorant, and cruel manner, contrary to all
the well-known rules and principles of prac-
tice” and violating “his promise to the plain-
tiff to perform said operation skillfully and
with safety to hiswife” [2]. The lawsuit, the
primary allegation of which was breach of
contract, was won by the plaintiff. The jury
found the physician liable and awarded dam-
ages of 40 English pounds.

Two hundred nine years later, our nation
finds itself engulfed in a malpractice quag-
mire that physicians all over the nation are
calling a malpractice crisis [3], and radiolo-
gists are very much in or near the eye of the
storm. How did we reach this point? This ar-
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ticle will explore this question and then ad-
dress the issue of what the medica
community—particularly physicians who
practice radiology—can expect as it moves
forward to the future on a road embedded
with malpractice minefields.

To gain a more meaningful understanding
of the current state of affairs with regard to
medical malpractice litigation in the United
States, we must begin by looking back at the
path that has led us to the present.

AView of the Past

Although it may be fascinating to delve
into the history of medical malpractice as far
back as the ancient Chinese, Persian, Greek,
and Roman periods, such an endeavor is be-
yond the scope of this article. Nevertheless, a
brief overview of rules governing responsi-
bilities and potential liability of physiciansin
biblical times serves as an appropriate start-
ing point and will assist us in developing an
understanding of the Judeo-Christian con-
cept of the role of the physician in society.

Interpretations of and commentaries on
the myriad laws and regulations set forth in
the Old Testament were codified in the Jew-
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ish Talmud, a monumental compendium and
diverse collection of opinions and disserta-
tions of scholars developed over the course
of nearly 1,000 years, from 500 BC to 500
AD. In his book on Biblical and Talmudic
Medicine, medical historian Fred Rosner [4]
pointed out that Talmudists interpreted bibli-
cal law as acknowledging that the “divine ar-
rangement of the world” required the
existence of physicians. Because they real-
ized that if physicians were liable for every
error no person would wish to engage in the
profession of medicine, Talmudists held that
if aphysician caused injury to the patient af-
ter an error, the physician would be consid-
ered blameless “ because of the public good.”
On the other hand, if the physician intention-
aly injured a patient, the physician would be
judged liable and be required to make restitu-
tion for damages. The privilege of blameless-
ness granted in case of error applied only to
experienced or expert physicians who
“healed at the request of the authorities’—in
other words, who were considered to be “li-
censed” physicians in the community. The
nonlicensed physician was subject to the
same restrictive general law that applied to
ordinary citizens.
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In the case of a patient’s death, the Talmud
drew a digtinction between Jewish law and
Greek law that, at the time, did not recognize
any liability of the physician, even for the pre-
meditated killing of a patient. The Talmud ex-
plicitly decreed that this “hesathen regulation”
could not take effect in Judaism and that for
premeditated acts the genera laws of crime
and punishment would apply equally, or per-
haps even more o, to the physician [4].

The Common Law

American law under which we are governed
today derives from three sources [5]. The first
is condtitutional law, founded on federal and
state congtitutions and the interpretations given
them by the courts. Second is statutory law,
rules and regulations enacted by various state
legidatures and the United States Congress.
Finaly, there is the common law, law that is
based on judicia decisionsthat serve as prece-
dents on which courts base future decisions.

Let us consder the early settlers of the North
American continent. At one time or another,
many European countries colonized the land
that was to become the United States, but it was
the culture, customs, and laws of England that
exerted the greatest influence. During the pre-
Revolutionary period, the American coloniesin-
herited not only the English language but aso
English common law; and for the most part the
English law has remained our system of law to
this day [6]. Only Louisiana has remnants of
French law, and some Western gtates retain
traces of Spanish law.

The common law as we know it today is
therefore a legacy from the English to the
United States. It comprises published deci-
sions of state and federal appellate and su-
preme courts that serve as bases on which
subsequent similar cases are decided. Simply
stated, the fundamental characteristic of both
English and American common law is adher-
ence to precedent, more formally referred to
as the doctrine of stare decisis[5].

In 1765, British legd scholar Sir William
Blackstone published Commentaries on the
Laws of England [7], a compendium of lega
principles that was to become the second most
widely read book (the first being the Bible) in
the American colonies [6]. In his book, Black-
stone referred to the “neglect or unskillful
management of a physician or surgeon” as
“maapraxis’ [7]. It is from this term that the
modern word “malpractice” is derived [8].

Although the first recorded American med-
icd malpractice lawsuit was in 1794, many
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malpractice cases had occurred in England
before that. The 1769 case of Sater v Baker
and Sapleton is frequently cited as the first
medical negligence case in which a court ar-
ticulated the standard of care against which
the conduct of a physician would be mea-
sured [9]. The standard enunciated at the time
had the effect of shielding physicians from
most professiona liahility, for not only did
the court rule that a physician could be found
liable only if another physician testified that
his conduct breached the standard of care, but
the court also held that the only physician
who could testify regarding the standard of
care of adefendant physician was a physician
in the defendant’s own locdlity.

One of the earliest state supreme court deci-
sionsin the United States setting forth the stan-
dard of care for physicians was rendered in
1832, dsoin Connecticut. A physician was ac-
cused of negligence for “unskillfully and care-
lesdy making an incision into the plaintiff’s
arm to insert [smallpox] vaccine, such that she
suffered great pain and her arm was irrepara-
bly injured” [10]. The jury found in favor of
the plaintiff, and the defendant physician ap-
peded. Although the Connecticut Supreme
Court upheld the jury verdict, its eloquent
commentary regarding not only what legal du-
ties should be imposed on physicians but also
the hardships that physicians face when sued
for malpractice seems as relevant in 2003 as it
was 171 years ago. The court began by review-
ing the defendant’s argument [10]:

A physician and surgeon, in the per-
formance of his professond duties, is
liablefor injuriesresulting from the want
of ordinary diligence, care, and kill. The
defendant physician contends that it
ought to be borne in mind that phys-
cians never warant their work. They
make no promise, except to do aswdl as
they can, and as well as they know how
to do. There is nothing like mechanica
perfection in the heding art. The only
reasongble rule on this subject—which
is in accordance with the settled law in
Connecticut, England, and dsawhere—
is that nothing short of gross ignorance
or gross negligence will subject the sur-
geon to damages. Wha man, even of
skill and talent, would undertaketo prac-
tice in the hedling art, if some little fail-
ure of ordinay <ill or ordinary
diligence, or even some trifling want of
carefulness, might sweep from him the
whole earnings of a life of toil and

drudgery? Redricted to the narrow
ground of the charge, many skillful and
able physicians would not escape liahil-
ity asingle year of their practice. “Ordi-
nary” means usud, common. The
difference between awant of ordinary or
useful kill and gross negligence is
essentid and important. If you were to
draw a line of digtinction just hafway
between the eminently learned physi-
cians and those grosdy ignorant, would
you not hit exactly on those styled ordi-
nary?... To say that a physician did not
perform a certain operation with ordi-
nary skill conveys a very different idea
from the assartion that he performs it
with gross negligence.

The court then rendered its opinion:

The defendant physcian prayed the
court to charge the jury that, unless the
plaintiff had proved the defendant guilty
of great and gross negligence in vacci-
nating the plaintiff, she could not recover
[damages]. The court told the jury on
this point that if there was either care-
lessness, or awant of ordinary diligence,
care, and ill, then the plaintiff was enti-
tled to recover. The principle laid down
by the court is entirely correct. If in the
performance of the operation therewasa
want of ordinary diligence, care, and
kill, or if there was cardesness, then
the defendant physician wasliable.

The moation for a new trid must be
denied.

Further refinement regarding the duties
that physicians owe patients and an opinion
on the question of whether physicians must
warrant cures were expressed by the Penn-
sylvania Supreme Court in 1853. A man
whose leg had become deformed and short-
ened as a result of a comminuted fracture of
the tibia and fibula sustained during an acci-
dent sued the physician who had treated him,
alleging negligence. A trial was held, and the
jury found in favor of the patient and
awarded him $850. The physician lodged an
appeal that was eventually heard by the state
supreme court, which reversed the jury deci-
sion and ordered anew tria [11]:

The only question of any importance

presented for our condderation is
whether the trial court erred in charging
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that the defendant physician was bound
to bring to hisaid the skill necessary for
a surgeon to set the leg o as to make it
draight and of egua length with the
other, when heded; and if he did not, he
was accountable in damages, just as a
stonemason or bricklayer would be in
building awall of poor materias and the
wal fell down, or if they built achimney
and it should smoke by reason of awant
of skill inits congtruction.

It isimpossible to sudain this propos-
tion and it wasinapplicableto the circum-
gances of the case under investigation.
The implied contract of a physcian or
surgeon is not to cure—to restore a frac-
tured limb to its natural perfectness—but
to treat the case with diligence and kill.
The physician deds not with insensate
matter like the stonemason or bricklayer,
who can chose their materids and adjust
them according to mathematical lines; but
he has a suffering human being to treet, a
nervous system to tranquilize, and will to
regulate and contral. The evidence before
us makes this strong distinction between
surgery and masonry, and shows how the
judge'sinept illugration was cadculated to
leed away the jury from the true point of
the cause... The quedtion is not whether
the doctor had brought to the case kill
enough to make the leg as sraight and
long s the other, but whether he had
employed such kill and diligence as are
ordinarily exercisad in his profession. For
less then this he is respongble in dam-
ages, but if he be hdd to the meesurelaid
down by the trid court, the implied con-
tract amounts on his part to awarranty of
curefor which thereisno authority inlaw.

We have gated the rule to be reason-
able ill and diligence, by which we
mean such as thoroughly educated sur-
geons ordinaily employ. The lav
demands qudification in the professon
practiced—not extraordinary skill such as
belongs only to few men of rare genius
and endowments, but thet degree which
ordinerily cheracterizesthe profession.

Thetria court judgein his chargefell
into error in stating the amount of skill
required in the trestment of the case. We
reverse for that reason. When we decide
the legd paint, we are done with it. We
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are not an authority on questions of sur-
gery. Our hands are abundantly full of
questions which belong to our own pro-
fesson, without volunteering opinions
on scienceswhich relate to others.

Seven years later, in 1860, in a malprac-
tice lawsuit that also alleged that a physician
had negligently reduced a fracture, the Illi-
nois Supreme Court outlined the duties of a
physician in similar wording [12]:

When a person assumes the profes-
sion of physician and surgeon, he must,
in its exercise, be held to employ area
sonable amount of kill and care. For
anything short of that degree and kill in
his practice, the lav will hold him
responsble for any injury which may
result from its absence. While he is not
required to possess the highest order of
qudification, to which some men atain,
dill he mugt possess and exercise that
degree of skill which is ordinarily pos-
sessed by members of the profession.

In the same year, the Supreme Court of
Georgiaruled similarly [13]:

The profession of the physician isone
of the learned professions; and in regard
thereto, asin dl professionsin the prac-
tice of which learning and skill are
required, therule of law istha every per-
son who entersinto a learned professon
undertakes to bring to the exercise of his
professon a reasoneble degree of care
and skill. He does not undertake to use
the highest possible degree of skill, for
there may be persons who, for having
enjoyed a better education and greater
advantages, are possessed of greater kil
inther profession; but he undertakes thet
hewill bring afair, reasonable, and com-
petent degree of ill.... The physicianis
cdled in for the very purpose thet by his
skill he may judge what is necessary to
bedone, and by hisskill todoit; and heis
not reponsible for an error in judgment
on such an occasion, if such error arises
from the peculiar circumstances of the
caxe, and not from the want of proper
care or competent skill on his part.

Most mdpractice lawsuits in the United
States filed during the second hdf of the nine-
teenth century and first part of the twentieth
century were related to orthopedic treatments of

fractures, didocations, and amputetions [6).
While state courts were adding to and modify-
ing the common law, state legidatures were de-
veloping dtatutory law with enactment of stete
licensing of physicians. Texas, in 1870, wasthe
first Sate to pass a modern stae licensing law;
and by 1905, 39 of thethen 45 states had smilar
licensing laws[6].

For the next century, courtsin every state of
the nation consistently held that the standard of
care of a physician is essentidly the same as
that enunciated in these mid nineteenth cen-
tury decisions. In 1996, a Wisconsin appellate
court decision echoed similar sentiments, but
because the case under review dedt with
missed radiologic findings, the court’s words
are particularly noteworthy. The court ac-
knowledged that radiographic abnormalities
were indeed missed, but in commenting on
whether the missing of al radiologic findings
congtitutes malpractice, the court stated [14]:

They were not mistakes based upon
negligence.... Thereis no evidence...to
establish thet [the rediologist’s] errorsin
having faled to detect those defects
came asaresult of hisfalureto conform
to the accepted standard of care in the
field of radiology.... True, physicians
too often have attempted to encourage
an aura of infalibility they do not pos-
sss. Theirs is not an exact science, and
even the best of them can bewrong.

Thetest isnot whether [theradiologist]
failed to detect what the average radiolo-
gig should have detected, but whether
[the defendant radiologist] exercised rea
sondble care.... [The radiologist] used
reasonable and ordinary care, and hisfail-
ures to detect the abnormdities were
“arors in perception” ... All radiologigts
miss abnormdities in X rays, but such
errors do nat, in and of themsdves, con
ditute negligencein trestment.

The Wisconsin court’s ruling regarding what
constitutes negligence in diagnostic radiol-
ogy has not been adopted by courts in other
states [15].

Radiologic Malpractice: AView of the Past

A new chapter in the saga of medical ma-
practice began with Roentgen's discovery of
the X ray in 1895. Early cases in which radio-
graphs were submitted as evidence in personal
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injury trials in the United States have been
chronicled previoudly [16]. In thisarticle, how-
ever, we focus on radiol ogists and nonradiolo-
gig physicians as defendants in medica
mealpractice actions. Medical historian James
Mohr [8] provides an introduction to thistopic:

Within 20 years of ther introduction,
radiographs had become one of the
naion's mogt prolific sources of ma-
practice actions (too much radiion,
failure to reed the films properly, and so
forth). Litigation concerning radiographs
produced many of the highest damage
avards (in excess of $5,000) in the
decade prior to World War | and gener-
ated a whole new body of evidentiary
disputes (for example, ownership of
films, interpretation of faint images).
Radiographic tests aso opened to expo-
sure other sorts of medical mistakes that
were previoudy difficult to demondgrate
incourt.

One year after Roentgen's discovery, a
malpractice lawsuit was filed against a Colo-
rado surgeon, a founder of the American
College of Surgeons, claiming that the sur-
geon negligently treated a fractured femur of
a young boy who had fallen from a ladder
[17]. The plaintiff attempted to admit as evi-
dence a “roentgen picture” of the fractured
femur. The defense attorney argued against
admitting such evidence, but in a historic de-
cision the judge admitted into evidence the
pioneer-eraradiographs:

We have been presented with a photo-
graph taken by means of anew scientific
discovery, the same being acknowledged
in the arts and in science. It knocks for
admisson a the temple of learning;
what shal we do or say? Close fast the
doors or open the wide the furrows?
These photographs show the present
condition of the head and neck of the
femur bone, which is entirdy hidden
from the eye of the surgeon. Nature has
surrounded it with tissues for its protec-
tion and there it is hidden; it cannot by
any possihility be removed nor exposed
that it may be compared with a shadow
that developed by means of this new sci-
entific process.... These exhibits are
only pictures or maps to be used in
explanation of a present condition...and
may be shown to the jury asillustrating
or making clear thetestimony of experts.
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The law is the acme of learning
throughout al ages. It is the essence of
wisdom, reason, and experience.... Let
the courts throw open the door to al
well-consdered scientific  discoveries.
Modern science has made it possible to
look benegth the tissues of the human
body, and has aided surgery in telling of
the hidden mysteries. We believeit to be
our duty in thiscaseto bethefirg, if you
plesse, to 0 condder admitting in evi-
dence a process known and acknowl-
edged as a determinate science. The
exhibitswill be admitted in evidence.

In a 1956 article reviewing al published
state and Supreme Court cases rendered in
the United States between January 1946 and
1956, Sandor [5] found that orthopedic prob-
lems headed the list of professiona liability
hazards. The one single incident that gave
rise to most of the claims in orthopedics was
the failure to take radiographs of patients
with suspected fractures. There were 14
cases involving “X-ray and radium burns”
but not even one case alleging failureto diag-
nose a neoplasm. The findings in this survey
are in stark contrast to those of a survey of
radiologic malpractice lawsuits that was to
be published 40 years | ater.

A review of malpractice litigation during a
20-year span from 1975 to 1994 in the greater
Chicago area disclosed that radiology-related
cases accounted for 12% of all medica mal-
practice cases filed againgt physicians [18].
Physical injuries sustained by patientsin or be-
ing transported to or from a radiology depart-
ment accounted for 5% of the totdl; radiation
oncology complications, 8%; complications of
radiologic procedures, 16%; failure to order
radiologic studies, 22%; and radiographic
misses, 42%. Miscellaneous causes accounted
for the remaining 7%.

A more redigtic indication of the prevdence
among diagnogtic radiologists of lawvsuits claim-
ing radiologic misses is obtained by excluding
those lawsuits dleging complications of radia-
tion oncology and those in the falure-to-order
caegory. With this gpproach, dlegations of
missed radiologic diagnoses accounted for an
average of 55% of diagnostic radiology—related
lawsuits for the period 1970-1974 but rose to
71% in the 5-year period between 1990 and
1994. Between 1975 and 1984, malpractice liti-
gation related to missed bone abnormalities of
all types accounted for the grestest percentage of
radiologic misses, but the ranking changed con-
siderably in the period between 1985 and 1994,

when lung and breest cancers became the most
commonly missed radiographic diseases.

Similar data have been reported in other
geographic aress. Diagnostic mishaps ac-
counted for 75% of al adverse events related
to negligence experienced by patients admitted
to hospitals in New York State between 1985
and 1988 [19]. A report in the ACR[American
College of Radiology] Bulletin in 1985 dis-
closed that missed fracture or didocation cases
represented 25% of al radiologic malpractice
cases nationally and that claims of failure to
diagnose cancer, at 8%, were a distant second
in frequency [20]. However, 2 years later are-
port of malpractice cases involving the federal
government found that a missed diagnosis of
cancer had become the most common claim,
accounting for 30% of al cases [21]. Yet an-
other report found that missed cancer cases ac-
counted for 47% of medica malpractice
lawsuits lodged against radiologists between
1985 and 1987 [22]. By the early 1990s, sur-
veys disclosed that missed carcinomas on
chest radiographs and mammograms were the
most frequent and costly alegations of mal-
practice filed against radiologists [23, 24].

In the two decades after World War 11, the
frequency of mapractice lawsuits increased
gradudly, as did financid recoveries[9]. It was
not until the 1970s, however, that the number of
medicd mdpractice lawsuits filed againg dl
physicians, and the insurance premiums
charged by mapractice carriers, began to sky-
rocket [9, 18]. The degree to which the medica
malpractice phenomenon spirded dramaticadly
upward isillugtrated by the following Satistics:
Asof 1957, the largest sum awarded in a medi-
ca mapractice case by any tria court in the
United States was $230,000. Median damages
in mapractice litigation hovered in the
$200,000 range in the early 1980s, rose to
$300,000 in the late 1980s, and exceeded
$400,000 in the 1990s [25]. Insurance payouts
for radiology lawsuits in 1983 averaged
$104,000, accounting for 6% of al medica
mapractice claims paid [26]. In lllinois, the av-
erage payment per paid clam increased from
dightly less than $129,000 in 1980-1984 to & -
most $500,000 in 19951999 [27]. Texas hes
experienced a500% increasein the size of judg-
ments awarded just in the past 10 years. Settle-
ment payments have aso steadily risen during
the past two decades. The average settlement
payment per paid claim increased from approxi-
mately $110,000 in 1987 to $250,000 in 1999
[27]. As of 2002, the median jury award in mal-
practice cases exceeded $1 million, and the av-
erage was nearly $4 million [28].
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The average annual cost of a physician’s
mal practice insurance in 1957 in metropoli-
tan New York was $106, in upstate New York
$64, and in California between $300 and
$400 [5]. In 1975, the cost of al premiums
paid for medical malpractice liability insur-
ance in the United States was $2 billion, and
its percentage of the gross national product
was 0.02%. By 2001, the total premiums paid
for malpractice insurance had jumped to $21
billion, and its percentage of gross national
product had grown to 0.25%. In 2002, obste-
tricians in Miami paid as much as $210,000
for liability insurance, and general surgeons
were charged as much as $174,000 [29].

The Present: Guidelines and Standards

In an attempt to provide consistency, pro-
mote better medical practice, and improve
medical quality, various medical organiza-
tions and specialty societiesin the late 1980s
began to publish written guidelines and stan-
dards [30, 31]. By promulgating the best
available scientific evidence on efficacy and
safety, these organizations hoped that the
guidelines and standards would not only ele-
vate the level of patient care but also dimin-
ish the incidence and related costs of
malpractice litigation. It appears, however,
that the goal specifically pertaining to mal-
practice litigation did not materialize, for
studies have disclosed that published guide-
lines and standards have been used more of-
ten to strengthen the position of plaintiffs
than that of defendant physicians[32].

A recent John Marshall Law Review article
surveyed state, appellate, and Supreme Court
decisions to determine how the judiciary has
viewed the ACR standards. Most of the deci-
sions available thus far have focused on the
standard that deals with communication [33].
Courts have generally given the ACR stan-
dards considerable weight and have ruled that
athough the ACR standards themselves do
not establish a standard of care, they are nev-
ertheless useful in assisting the courtsin deter-
mining the radiologic standard of care
applicablein agiven situation [34].

Because it was perceived by many inthera-
diology community that ACR practice palicies
entitled Sandards would be confused with the
legd standard of care in the minds of jurors,
the College Council, a its 2003 annual meet-
ing, voted to change the name of those policies
dealing with conduct in specific areas of clini-
ca practice to Practice Guiddines. Those
ACR standards that consist of specific recom-
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mendations for patient management or equip-
ment specifications or settings have been
renamed Technical Sandards [35]. It is intui-
tive to believe these name changes will lessen
the likelihood of jurors concluding that any
deviation from a recommended ACR policy,
no matter how minor, is tantamount to adevia-
tion from the lega standard of radiologic care.
Whether this intuitive belief will be trans-
formed into redlity remains to be determined.

A Glimpse at 2004 and Beyond

In 2002, physician-lawyer-historian Fill-
more Buckner [6] addressed the question of
how long the present medica malpractice
conundrum in the United States will con-
tinue. Here is a portion of his answer:

The only reasonable answer gppears
to be “for the foreseesble future” The
reasons for this answer should be obvi-
ous, given the higtory that has gone
before. We are dill in an extremely inno-
vetive stage of medica research and
development, an appreciable amount of
which isin the realm of a high-technol-
ogy, high-risk nature. Such periods of
massive innovetion are dmogt dways a
simulus for a new wave of mapractice
casss.... A period of increased deperson-
dization of medica carewith third-party
hedth plans and fourth-party auditors
increases career dissatisfaction among
physicians and frustration on the part of
patients.... In the depersondized atmo-
sphere of the future, there is little hope
communication will improve; poor com-
munication with patients will inevitably
lead to increased mal practice suits.

When we spesk of innovation and new tech-
nology, radiology steps to the forefront. Thein-
troduction into the medical community of new
radiologic technology is inevitably followed,
with varying periods of latency, by medica
mal practice lawsuits dleging negligence in the
use—or nonuse—of such technology. The first
medica malpractice lawsuit in the nation alleg-
ing negligence in the use of diagnostic sonogra-
phy wasfiled in 1982, more than a decade after
itsintroduction [18]. Thefirst medica maprac-
tice lawsuit in Chicago dleging negligence in
interpreting CT was filed in 1982, 8 years after
its introduction in Chicago. The first maprac-
tice lawsuit aleging misuse of MRI wasfiled in
1983, 4 years after the moddity wasintroduced.
In the past severd years, PET scanning, com-

puted-assisted detection, digital radiology,
highly sophisticated CT and MR techniques,
and PACS (picture archiving and communica-
tion sysems) have been introduced to and
adopted by a rgpidly increasing number of
members of the radiology community. Al-
though only a few, if any, lawsuits may have
been filed thus far in the nation dleging negli-
gence in the use or nonuse of these moddlities,
assuredly such lawsuits will occur.

Ever since the Ingtitute of Medicine re-
leased its report on errorsin medicinein 1999
[36], the news media and scientific literature
have reported much discussion about the fre-
quency and severity of errorsin medical prac-
tice. It should therefore not be surprising that
arecent survey disclosed that 70% of layper-
son respondents believe that physicians re-
sponsible for errors that result in fata
consequences to patients should be sued and
subjected to suspension of their medica li-
censes [37]. A great many physicians appar-
ently think the same thing, for more than half
the physicians polled aso believed that a
physician who makes a medical mistake that
results directly or indirectly in a patient’s
death should be sued for malpractice.

Malpractice lawsuits that are resolved ei-
ther by negotiated settlement or by jury
award with a multimillion dollar payment to
theinjured party, a phenomenon that the Wall
Street Journal has called “jackpot justice”
[38], seem to be immediately publicized in
newspapers and television news reports, of-
ten with great fanfare. Multimillion dollar
salaries paid to athletes and entertainers are
often prominently publicized. Lottery win-
nings, sometimes reaching hundreds of mil-
lions of dollars, are also well publicized. Isit
any wonder, then, that patients who suffer an
adverse event while receiving medical care
areinclined to fileamal practice lawsuit? Isit
any wonder, then, that patients with serious
illnesses on whose radiologic studies a radi-
ologist has committed a diagnostic error, or
in whom a therapeutic complication results,
areinclined to file amalpractice lawsuit? Isit
any wonder, then, that even patients so in-
jured who initially may not beinclined to file
amedical malpractice lawsuit will neverthe-
less be encouraged or convinced to do so by
friends, relatives, or attorneys soliciting busi-
ness? The answers to these questions may
well be that given recently by a Chicago Tri-
bune columnist [39]:

Litigiousness gppearsto beadissase of
near-plague proportions. Can't hack your
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life? Blame someone d<e, hire a lawyer,
and retire early. The cost? Your lavyer’s
one-third contingency feeand your pride.

The United States is one of the few coun-
triesin which ajury determines whether aphy-
scian has committed malpractice In
Germany, the United Kingdom, and many
other nations, including most provinces in
Canada, medical malpractice cases are adjudi-
cated only by judges [40]. Other nations such
as Sweden and New Zedand have no-fault
systems of evaluating and paying malpractice
clams. The American legal system in which
civil litigation istried beforejuriesis not likely
to change in the foreseeable future, nor is the
manner in which the amount of compensation
to be awarded is determined. Notwithstanding
repested attempts to corvince the United
States Congress to enact tort reform legida
tion, it has thus far failed to do so.

We have followed a portion of the dictate of
Adla Stevenson quoted a the beginning of this
aticle by tracing the path of mapractice law-
suits that has led us to the present. Unfortu-
nately, we are unable to adhere to the remainder
of the quotation, for radiologists—indeed, the
entire medicd professon—Ilack the ability to
chart their own future clearly and wisdly, partic-
ularly asit pertainsto the mal practice quagmire.
The outlook is rether grim in that there is noth-
ing to suggest that either the frequency or sever-
ity of medica malpractice lawsuits will abate.
In fact, most experts expect that the mapractice
crisiswill degpen and spread [41]. A recent Chi-
cago Tribune editorid appearsto sum up the sit-
uationin redigtic terms [42]:

Thisis not the firgt, nor will it be the
lagt, malpractice rate criss. It should be
abundantly clear now that there'sno sm-
ple painless solution to this problem. But
a solution is needed, one that cgps the
more outlandish jury awards and reduces
the medicd errorsthat producethem.

Acknowledgment: Lee F. Rogers, MD
This article is appearing in the December
2003 issue of the American Journal of Roent-
genology, the lagt issue that will bear on its
mesthead page the name of Lee F Rogers,
MD, as editor in chief. During his stewardship,
L ee has overseen the publication of 102 issues
of the AJR. | have been granted the privilege
and good fortune of having an article pub-
lished on the subject of malpractice issues in
radiology in the past 93 consecutive issues, an
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accomplishment that would never have been
possible without Lee Rogers. It was Lee who
conceived the idea of having a series deding
with radiologic malprectice, and it was Lee
who gave me the congtant inspiration, encour-
agement, guidance, and support to keep the se-
ries running. For all that Lee Rogers has done
for the radiology community at large and for
me personaly, | publicly express to him my
heartfelt and everlasting thanks and gratitude.

We usudly call graduaions from schools
and univerdities “ commencements’ and usualy
think of these milestones as endings of an eraor
aphase of one'slife. Inredlity, of course, gradu-
ations and commencements are not endings, but
beginnings—the beginning of anew direction, a
new vocation, a new avocation. Lee Rogers is
about to celebrate his figurative graduation, or
commencement, from being editor in chief of
the AJR. One era is ending, another is begin-
ning. Wherever this new beginning leads him,
whatever endeavor or activity Lee decides to
pursue in this new beginning, | wish Lee F.
Rogers, his wife Donna, and their family con-
tentment, happiness, and Godspeed.
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